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The Challenges for International Arbitration in Australia
 
Professor Doug Jones

AM RFD, BA, LLM, FCIArb, FIAMA

Partner, Clayton Utz
President, Australian Centre for International Commercial Arbitration

1. Introduction 

I am delighted to be given the opportunity to deliver the annual AMTAC address.  The work of AMTAC is an essential part of the development of International Arbitration in Australia.  Firstly, I would like to take this opportunity of congratulating the AMTAC Executive on their achievements since the establishment of AMTAC on 30 August 2007.

I am speaking tonight on the challenges facing international arbitration in Australia.  This is a particularly relevant subject since the release last Friday (21 November 2008) of a review of the International Arbitration Act by the Commonwealth Attorney General The Honourable Robert McClellan MP.  When launching his review of the International Arbitration Act the Attorney General commented in his speech to the ACICA International Arbitration Conference upon the importance of International Arbitration to the development of Australia as an economic centre in our region.

The establishment and maintenance in this country of a vibrant centre for International Commercial Arbitration is critical to the development of Australia as a place for international commerce.  No financial centre can be successful without having the ability to offer its users an effective, reliable, independent and predictable means of resolution of commercial disputes.

The growth and development of International Arbitration for the resolution of commercial disputes involving parties who involved in international trade has arisen, at least in part, because of the desire of those parties to commit the resolution of their disputes to a neutral forum which will hear the dispute at a place geographically independent of both parties.  International Commercial Arbitration has been a Eurocentric and North American phenomenon for many years but is rapidly developing as an essential part of the resolution of commercial disputes in our region.  Given the trade flows between countries in our region this is unsurprising.  Australia is well placed to provide these neutral venue services to those involved in international trade in our region.  The Attorney General's review of the International Arbitration Act provides an opportunity to tweak an already effective system for International Commercial Arbitration in our country.  
I would like firstly to comment upon some aspects of the Attorney General's discussion paper and then turn to an overview of the present landscape for International Arbitration in this country.

2. Attorney General's Discussion Paper

A.
Amendment of the meaning of the 'writing' requirement in Part II of the 
International Arbitration Act
Part II of the International Arbitration Act provides that the requirement that an arbitration agreement be an agreement in writing and that the term "agreement in writing" has the same meaning as in the New York Convention (s 3(1)).  Generally, the requirement for writing in the New York Convention has been subject to a range of different interpretations in foreign jurisdictions.  In Australia, the interpretation of what constitutes as "agreement in writing" has been broad.  For example, the Attorney General's discussion paper gives the example of Comandate Marine Corp v Pan Australia Shipping Pty Ltd [2006] FCAFC 192 where the Court held that the writing requirement may be satisfied by "clear mutual documentary exchange as to the terms of, and assent to, the arbitration agreement."
  The Attorney General also notes that this broad interpretation of the New York Convention is consistent with international best-practice as indicated in the 2006 UNCITRAL Recommendation on interpreting the writing requirement.  
In order to make the common law position clearer, the Attorney General has asked if the meaning of the writing requirement for an arbitration agreement in Part II of the International Arbitration Act (s 3(1)) should be amended?  Furthermore, the paper asks whether elements of the UNCITRAL Model Law be used in the amended definition?

Despite the writing requirement not being the subject of as much controversy in Australia as in other jurisdictions the International Arbitration Act should be amended.  By adopting the international trend, Australia will be part of a common international approach to this issue.
B.
Grounds on which a court may refuse to enforce a foreign arbitral award

Section 8 of the International Arbitration Act provides that a court may refuse to enforce a foreign arbitral award  if one of the listed grounds (at ss8(5), (7), and (8)) is satisfied.  Controversially, this has been interpreted broadly with the Court in Resort Condominiums International Inc v Bolwell and Another [1995] 1 Qd R 406 stating that a court retains a general discretion to refuse enforce a foreign arbitral award even if none of the grounds listed in section 8 are made out.  For the sake of clarity, the International Arbitration Act should be amended as suggested to provide expressly that a court may refuse to enforce an arbitral award only if one of the grounds listed in section 8 is made out.
C.
Should the International Arbitration Act exclusively govern international 
commercial arbitration to which the UNCITRAL Model Law applies?
The question is asked by the Attorney General whether the International Arbitration Act should be amended to provide expressly that the Act governs exclusively an international commercial arbitration in Australia to which the UNCITRAL Model Law applies.  It is noted that this would exclude any potential application of the State and Territory Commercial Arbitration Acts to international commercial arbitrations subject to the model law.  
Such an amendment would be advantageous.  As indicated by the Attorney General, such an approach would help ensure that the laws governing international arbitration in Australia are simple and consistent.  These are vital elements is Australia is to become an effective forum for international arbitration.

D.
The adoption of arbitral rules and the 'opting out' of the UNCITRAL Model 
Law

In Australia, parties can agree that a dispute between them is to be settled otherwise than in accordance with the UNCITRAL Model Law.
  The application of this provision was considered in the case of Eisenwerk v Australia Granites Ltd [2001] 1 Qd R 461.  In this case, the Court found that by agreeing to settle their dispute in accordance with the ICC Rules, the parties had opted out of the UNCITRAL Model Law.  This decision was followed by a Singaporean decision concerning a similar provision in the Singaporean International Arbitration Act.  While the effect of the Singaporean decision was the same as in Eisenwerk, it was subsequently reversed by an amendment to the Singapore International Arbitration Act.  The Attorney General therefore asks whether the Singaporean approach should be followed and the International Arbitration Act amended to reverse the Eisenwerk decision?
The Eisenwerk decision constitutes a significant impediment to the encouragement of international arbitrations in Australia.  For that reason, ACICA wrote to the Office of the Attorney-General in May 2005, strongly recommending that the IAA be amended to make it clear that the parties will not exclude the Model Law simply by choosing a set of arbitration rules in their arbitration agreement, whether those rules be those of an arbitral institution or ad hoc rules.  The current position has not changed, ACICA strongly supports the overturning of the Eisenwerk decision by legislation.

E.
Drafting inconsistencies in Division 3 of Part III of the International 
Arbitration Act
It is noted in the discussion paper that there are drafting inconsistencies in Division 3 of Part III of the Act.  Section 22 provides that these provisions (s25-27) apply on an opt-in basis, however, section 25-27 are stated to apply on an opt-out basis.  The Attorney General therefore asks whether these inconsistencies should be remedied and if so should it be amended such that sections 25-27 apply on an opt-out basis?
As stated in the speech by the Attorney General, the Act must provide a clear and comprehensive framework for international arbitration in Australia.  Through this arbitration proceedings can be both efficient and effective.  To this end, such inconsistencies should be remedied with sections 25-27 applying only on an opt-out basis.
F.
2006 amendments to the UNCITRAL Model Law

A range of amendments were made to the Model Law in 2006, these included.

· amendments aimed at promoting uniform interpretation of the UNCITRAL Model Law;

· altering the definition of an 'arbitration agreement' such that when adopting the revised article, States must choose between either a requirement that an 'arbitration agreement' be in writing, albeit broadly interpreted, or  removing the writing requirement all together.

· adoption of more extensive provisions in a new chapter IVA on interim measures and preliminary orders.

The most controversial aspect of the amendments was that of Article 17 which provided for ex parte interim measures of protection (i.e., measures obtained by one party from the Tribunal, in the absence of the other party), which the ACICA Rules do not, and probably should not pick up.  The Government is to be applauded for not intending to implement amendments allowing for ex parte preliminary orders
The Attorney General asks whether the International Arbitration Act should be amended to reflect these recent changes to the UNCITRAL Model Law? 

It is suggested that the International Arbitration Act should be amended to reflect these recent changes to the UNCITRAL Model Law, obviously with the exception of ex parte interim measures of protection in section 2.  This would bring Australia up to date with current practice and learning in the area.  
G.
Should a court or other authority perform the functions under the 
UNCITRAL Model Law?

Article 6 of the UNCITRAL Model law provides that certain functions, such as appointing arbitrators and hearing challenges to arbitrators,  may be performed by a court or other authority designed for that purpose.  In Australia, all such functions are performed by designated courts.  However, in other jurisdictions , including Singapore and Hong Kong, certain functions have been conferred on a national arbitration centre (Singapore International Arbitration Centre and Hong Kong International Arbitration Centre respectively).  In line with the need to promote Australia as an attractive venue for international arbitration the Attorney General therefore asks whether the International Arbitration Act should be amended to follow Singapore and Hong Kong and allow arbitral institution to appoint arbitrators?  Furthermore, would it be appropriate for other functions referred to in article 6, such as hearing challenges to arbitrators, to also be performed by an arbitral institution similarly designated under the International Arbitration Act?
The current situation represents a real competitive disadvantage for Sydney and Australia.  The International Arbitration Act must be amended to nominate the functions of appointing arbitrators and hearing challenges to arbitrators to an arbitral institution.  The Australian Centre for International Commercial Arbitration is ideally suited to perform this.  The function of appointing arbitrators is performed by the Singapore International Arbitration Centre (SIAC) and the Hong Kong International Arbitration Centre(HKIAC).  This is a step necessary to recognise the reality that arbitral centres such as ACICA, SIAC and HKIAC have Panels of International Arbitrators and a knowledge of the ability and availability of such arbitrators beyond that of parties or the courts.  One has to look no further than the UNCITRAL Rules for the Conduct of Commercial Arbitration to see the international recognition that is accorded to institutions in the context of both appointment of arbitrators and the hearing of challenges to arbitrators.  Parties adopting the UNCITRAL Model Rules, without a designation of an appointing authority are directed to the Secretary General of the Permanent Court of Arbitration in The Hague whose function it is to designate and appointing authority for the purpose of appointing arbitrators.  A similar role is provided in relation to challenges to arbitrators.  An appropriate course for amendment would be to designate ACICA for the purposes of both appointment of arbitrators and the initial hearing of challenges.
It is interesting to note that in both Singapore and Hong Kong there are vibrant Domestic Arbitration Institutions whose responsibility it is to develop and promote arbitration and other forms of ADR domestically.  These co-exist with and supplement the efforts of the HKIAC and the SIAC whose responsibility it is to promote International Arbitration and other forms of international ADR.  A very similar situation exists here in Australia with a vibrant Institute of Arbitrators & Mediators Australia co-existing with the Australian Centre for International Commercial Arbitration.

H.
Jurisdiction under the International Arbitration Act
Currently, both the Federal Court of Australia and the State / Territory Supreme Courts have jurisdiction for matters arising under the act.

When releasing the discussion paper the Attorney General announced that he would be shortly introducing a bill to the Commonwealth Parliament to give the Federal Court jurisdiction under Parts III and IV of the International Arbitration Act.  This will have the effect of the Federal Court then having concurrent jurisdiction with the State and Territory Supreme Courts for all matters arising under the Act.  The issue of whether this jurisdiction should be conferred exclusively on the Federal Court has been raised by the Attorney General.  He saw one advantage of such a move to be the development of a more uniform body of jurisprudence in applying the International Arbitration Act.  This is an interesting proposal deserving of detailed consideration.
3. Other Challenges  

I would like to now share with you some views in relation to the development of International Arbitration in Australia.  

A.
A coordinated approach

ACICA is the strategic vehicle for the development of a cluster of excellence in International Arbitration in our country.  ACICA was formed in 1985 but was reinvigorated in 2003 and enjoys the financial support and resources of its corporate members, Blake Dawson, Clayton Utz, Corrs Chambers Westgarth, DLA Phillips Fox, Freehills, Mallesons Stephen Jaques and PricewaterhouseCoopers.  It also has a substantial individual member base.  However, ACICA alone cannot achieve excellence.  The strategy of ACICA is to form part of, and support a virtuous circle consisting of academic institutions, other arbitral bodies committed to the development of an International Arbitration practice in Australia, and those individuals committed to the development of the area.
There is already strong support academically for the study of International Arbitration in our country.  Currently a host of the finest academic institutions are offering lawyers, business people and professionals an opportunity to study domestic and international arbitration law under the guidance of some of the world’s leading arbitration scholars and practitioners.  Such institutions include: Murdoch University, University of Melbourne, Monash University, University of Sydney, University of Technology Sydney, University of New South Wales, University of Queensland, and Deakin University.  For International Arbitration in Australia to thrive, the development of great arbitrator practitioners and arbitrators is vital.  In return, Australians overseas represent the success of International Arbitration in Australia.  
So far as other ADR bodies are concerned ACICA enjoys strong support from each of them including:

· Australasian Forum for International Arbitration (AFIA) - founded in 2004 to promote international arbitration amongst 'younger practitioners' the AFIA provides a valuable platform for the communication of issues regarding international arbitration.

· Chartered Institute of Arbitrators (CIArb) - a professional body dedicated to the promotion of disputes by arbitration, mediation and conciliation. To this end, the Institute provides education and training as well as qualified persons to act as arbitrators, mediators and expert witnesses.

· Australian Commercial Disputes Centre (ACDC) - an independent, not-for-profit organisation, which aims to advance the practice and quality of alternative dispute resolution services, such as arbitration, in Australia.

· Institute of Arbitrators & Mediators Australia (IAMA) - founded in 1975, membership includes some of Australia’s eminent and experienced professionals from a diverse range of sectors including commercial, legal, industry, education and government.
· Western Australian Institute of Dispute Management (WAIDM) - founded in 2006 it is currently the Western Australian Registry of ACICA.  The aim of the institute is to provide a centre of excellence in domestic and international dispute management, research and training together with the provision of arbitration, mediation and negotiation services to the legal and business communities of Western Australia.
By way of example the recent International Arbitration conference held last week was supported by each of these ADR bodies.  It is vital that there is cooperation between the various parties for Sydney and Australia to succeed as a venue for international arbitration.  I am happy to say that this is happening.
For example, CIArb and ACICA have been active in the establishment and promotion of the Diploma in International Commercial Arbitration in conjunction with the University of New South Wales for the last 3 years. The intensive course teaches participants the practice of international commercial arbitration, including all major forms of arbitration and related dispute settling mechanisms.  Notably the course organisers have recognised the need for specialist teaching with a range of lectures and expert commentary given by a range of distinguished arbitrators , lawyers, and judges.
B.
ACICA initiatives

ACICA itself has established a number of initiatives.  
Despite already having a set of arbitration rules which provide an advanced, efficient and flexible framework for arbitration ACICA have not rested on their laurels.  Recently, in a response to the market need for an accelerated arbitration process, ACICA has created the 'Expedited Arbitration Rules'.  These changes further encourage the use of ACICA rules and arbitration clauses.
However, there needs to continue to be strong encouragement of the use of the ACICA Rules and arbitration clauses by Australian enterprises engaging in international trade.

To this end, ACICA has been active in capturing the diaspora of Australians practising International Arbitration around the world.  Judith Levine, now the Legal Counsel at the Permanent Court of Arbitration at The Hague, is a member of the ACICA board.  We have also recently established a new category of ACICA membership open to Australians working, studying, or teaching in the field of International Arbitration outside Australia.  Currently this includes over 20 people, based mainly in London, Paris and New York, but also in Singapore and Hong Kong, have now joined as overseas members.  We expect that this number will grow in the coming months.  We plan to keep in touch with our new members through regular newsletters.  Also we expect, in due course, to be able to set up a “chat room” facility, so our overseas members can communicate directly with one another.

In the name of cooperation, ACICA has also been increasing our engagement with the Law Institute of Victoria (LIV).  This has involved exploring the ways in which ACICA and the LIV can collaborate to further our mutual goals of developing and promoting the legal profession.  Such initiatives include ACICA contributing to the LIV's conferences and publications, and working out ways in which the two organisations can share facilities.

We also enjoy strong links with WAIDM and the strong and enthusiastic support of Professor Gabriël Moens at Murdoch University.  
To emphasise the geographic diversity of Australia, two Deputy Secretaries General are based in Melbourne (Jonathon DeBoos) and Perth (Professor Gabriël Moens) with responsibility for our Melbourne and Perth registries.  

ACICA is active in the promotion of International Mediation.  ACICA offers a range of mediation administrative services for international mediations, including recommendations and/or appointments of experienced international mediators, collection of fees and holding of a security deposit. 
These initiatives are in addition to the general promotion of Sydney and Australia as a venue for international arbitration, this is achieved through a variety of means including: 

· establishing and maintaining high level contacts with overseas centres, organisations and key individuals;

· ensuring ACICA representation at important overseas conferences and meetings;

· hosting conferences and seminars (alone and with other bodies);

· acting as the Asia/Pacific representative of significant overseas arbitral institutions; and 

· producing and distributing appropriate publications and literature.  
C.
AMTAC initiatives

We are very proud of the development of AMTAC which has been established as an ACICA Commission with the support of the Federal Attorney General's Department and comes at a time when approximately 12% of world trade by volume either comes into or out of Australia by sea.

AMTAC’s objectives are :

· to support and facilitate international and domestic arbitration and mediation;

· to promote Australia and the Asia Pacific region, maritime and transport scholarship and affairs and dispute resolution; and

· to establish registers of arbitrators, mediators and experts with experience in maritime and transport matters.

The structure of AMTAC consists of an Executive of a Chair and three Vice Chairs, a Secretary General, Foundation Members and Members.

Membership of AMTAC is open to any organisation or person, having an interest in maritime and transport arbitration and mediation and being approved by the Executive.

AMTAC will work closely with industries to promote an understanding of, and provide services for, maritime and transport dispute resolution in Australia and the Asia Pacific region.

To achieve its objectives, AMTAC:

· promotes its recommended arbitration clause in standard form maritime and transport contracts;

· promotes the ACICA Expedited Arbitration Rules and ACICA Mediation Rules;

· provides access to established expertise in arbitration and mediation of disputes for the maritime and transport industries;

· convenes conferences and training programs for arbitrators, mediators and practitioners; and

· provides mutual assistance in the promotion of AMTAC members and their activities.

D.
Future issues 

So much for the positive side of things.  It would be foolish not to recognise and accept that we face significant challenges.  Among these are:

The success of SIAC and HKIAC as International Arbitral Centres in our region.  While these institutions are a formidable opponent, the flow of international trade within our region suggests that this is an expanding market and we can identify and build upon the niche that Australia offers to participants in these trade flows.  This will of course be dependent on the bargaining power of the parties to the various contracts which contain the arbitration clauses, but it will also be dependent on other factors which lead parties to choose the seat of an arbitration.  
The tyranny of distance is also a significant issue.  This has undoubtedly delayed the development of Australian centres for International Arbitration.  However, all of the potential venues for International Arbitration in Australia are attractive both geographically, and from a logistic and cost perspective.  The development of a cluster of excellence is a key issue in the development of this work.  Furthermore, Australia is a stable democracy with a well established common law system whose predictability and longevity is not open to question.

Training and practise in the field is essential in order to develop our planned awareness and credibility.  The development of a local expert arbitrator base is also critical.  
All of the initiatives which I have identified above are designed to meet these challenges.

This is a medium term objective, Rome was not built in a day but lasted for a long period of time.  May I suggest to those who find the challenge daunting that being part of the process of building has huge rewards for all those involved.

© Doug Jones 2008.
� The author gratefully acknowledges the assistance provided in the preparation of this address by Lee Power, Legal Assistant, Clayton Utz.


� at 152.


� s 21, International Arbitration Act.
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